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Chief Justice at the Bedside
John Roberts and the End of Life

During his September 2005 con-
firmation hearing for the posi-
tion of Chief Justice of the 

United States, John G. Roberts was asked 
a number of questions related to science 
and technology, including questions about 
television in the courtroom, DNA evidence 
in capital cases, Internet pornography, 
and even the regulation of animal cloning. 
The following excerpts about end-of-life 
issues, taken from the hearing transcripts, 
perhaps reveal more about the assumptions 
and beliefs of the two Democratic Senators 

asking the questions than about the fitness 
of Mr. Roberts for the position of Chief 
Justice. At the very least, their insistence 
that he answer their questions based on his 
“feelings as a man”  were inappropriate 
for a hearing intended to emphasize the 
nominee’s judicial temperament, reasoning, 
and qualifications.

Senator Joseph Biden (Delaware): 
My family faced—and I’m sure many 
people in this audience’s families 
faced—a difficult decision of deciding 
when to no longer continue the appli-
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cation of artificial apparatus to keep 
your father or mother or husband or 
wife or son or daughter alive. It’s of 
great moment to the American public 
now. And there is a view expressed by 
Justice [Antonin] Scalia that there is 
no right that is absolute—or no fun-
damental right that exists for a family 
member—assuming the person is not 
capable of making the decision them-
selves, to make that judgment. He says, 
and I’m speaking in layman’s terms, 
he says the state legislature can make 
that decision. I firmly believe, unless 
there’s some evidence that the family’s 
incompetent, the husband or the wife, 
with the advice of the doctor, should 
be able to make that decision. What do 
you think?

Judge John G. Roberts: Well, 
Senator, that does get into an area that 
is coming before the court. There is a 
case pending on the docket right now 
that raises the question of whether or 
not state legislatures have a preroga-
tive to lay down rules on certain end 
of life issues.

Senator Biden: It’s suicide, isn’t it, 
Judge?

Judge Roberts: Well, in that case 
it’s the application of the federal con-
trolled substances law. The issue of 
illness in those cases do come before 
the court. The Glucksberg case raised a 
similar question. The Cruzan case that 
you mentioned presented it in a very 
difficult context of an incompetent 
individual no longer able to make a 
decision and the question of how the 
state law should apply in that situation. 
Those cases do come before the court.

Senator Biden: Do you think the 
state—well, just talk to me as a father. 
Don’t talk to me—just tell me, just 
philosophically, what do you think? 
Do you think that is—not what the 
Constitution says, what do you feel? 
Do you feel personally, if you are will-
ing to share with us, that the decision 
of whether or not to remove a feeding 
tube after a family member is no longer 
capable of making the judgment—they 
are comatose—to prolong that life 
should be one that the legislators in 
Dover, Delaware, should make, or my 
mother should make?

Judge Roberts: I’m not going to 
consider issues like that in the context 
as a father or a husband or anything 
else. . . . I think obviously putting aside 
any of those considerations, these 
issues are the most difficult we face as 
people and they are profoundly affect-
ed by views of individuality and moral 
views and deeply personal views.

Now, that’s obviously true as a gen-
eral matter. But at the same time, the 
position of a judge is not to incorporate 
his or her personal views in deciding 
issues of this sort. If you’re interpret-
ing a particular statute that governs 
in this area, your job as a judge is to 
interpret and apply that according to 
the rule of law. If you are addressing 
claims of a fundamental right under 
the liberty protected by the due pro-
cess clause, again, the view of a judge 
on a personal matter or a personal level 
is not the guide to the decision.

Senator Biden: All right. Well, 
Judge, let me ask you then, with your 
permission, about your constitutional 

Copyright 2005. All rights reserved. See www.TheNewAtlantis.com for more information.

http://www.thenewatlantis.com


FALL 2005 ~ 131

A SURVEY OF TECHNOLOGY AND SOCIETY

view. Do you think the Constitution 
encompasses a fundamental right for 
my father to conclude that he does not 
want to continue—he does not want to 
continue—on a life support system?

Judge Roberts: Well, Senator, I 
cannot answer that question in the 
abstract, because. . . .

Senator Biden: That’s not abstract. 
That’s real.

Judge Roberts: Well, Senator, as a 
legal matter, it is abstract, because the 
question would be in any particular 
case: Is there a law that applies, that 
governs that decision? What does the 
law apply. . . .

Senator Biden: That’s the question, 
Judge. Can any law—can any law—
trump a fundamental right to die? Not 
to commit suicide, a right to decide, “I 
no longer want to be hooked up to this 
machine, the only thing that’s keep-
ing me alive. I no longer want to have 
this feeding tube in my stomach”—a 
 decision that I know I personally made, 
and many people out here have made. 
And the idea that a state legislature 
could say to my mom—your father 
wants the feeding tube removed, he’s 
asked me, the doctors heard it—and 
the state legislature’s decided that, no, 
it can’t be removed. Are you telling me 
that’s even in play?

Judge Roberts: Well, Senator, what 
I’m telling you is, as you know, there 
are cases that come up in exactly that 
context so that it is in play and the 
sense is that there are cases involving 
disputes between people asserting their 
rights to terminate life, to remove feed-
ing tubes either on their own behalf or 

on behalf of others. There is legislation 
that states have passed in this area that 
governs that. And there are claims that 
are raised that the legislation is uncon-
stitutional.

Those are issues that come before 
the Court. And as a result, I will 
confront those issues, in light of the 
Court’s precedents, with an open mind. 
I will not take to the court what-
ever personal views I have on the 
issues. And I appreciate the sensitivity 
involved. They won’t be based on my 
personal views. They will be based on 
my understanding of the law.

Senator Biden: That’s what I want 
to know about because without any 
knowledge of your understanding of 
the law, because you will not share it 
with us, we are rolling the dice with 
you, Judge. . . .

Senator Dianne Feinstein (Cal-

ifornia): I was interested in a colloquy 
you had with Senator Biden on the 
end of life. And he used the word—he 
asked a number of legal questions. And 
then he says, “Okay, just talk to me as 
a father and tell me.” Now, I have been 
through two end-of-life situations, one 
with my husband and one with my 
father, both suffering terrible cancers, a 
lot of pain, enormous debilitation. Let 
me ask you this question this way: If 
you were in that situation with some-
one you deeply love and you saw the 
suffering, who would you want to lis-
ten to, your doctor or the government 
telling you what to do? To me, it’s that 
stark because I’ve been through it.

Judge Roberts: Well, Senator, in that 
situation, obviously, you want to talk and 

Copyright 2005. All rights reserved. See www.TheNewAtlantis.com for more information.

http://www.thenewatlantis.com


132 ~ THE NEW ATLANTIS

STATE OF THE ART

take into account the views and heartfelt 
concerns of the loved one that you’re 
trying to help in that situation, because 
you know how they are viewing this. 
You know what they mean when they’re 
saying things like what their wishes are 
and their concerns are and, of course, 
consulting with their physician. But it 
seems to me that in that situation, you do 
want to understand and make sure that 
you appreciate the views of the loved 
one. And only you can do it because. . . .

Senator Feinstein: That wasn’t my 
question.

Judge Roberts: I’m sorry.
Senator Feinstein: I’m trying to see 

your feelings as a man. I’m not asking 
you for a legal view.

Judge Roberts: I wasn’t trying to 

give a legal view. My point was that, 
obviously, you look to the views of the 
person involved. And if it’s a loved one, 
you are the one who is in a position to 
make sure that you understand their 
views and can help them communicate 
those.

Senator Feinstein: How would you 
feel if you were in that position?

Judge Roberts: An end of life situ-
ation? You know, I do think it’s one of 
those things that it’s hard to conceptu-
alize until you’re there. I really would 
be hesitant to say this is what I would 
definitely want done or that’s what I 
would definitely want done. You do 
need to confront that and appreciate all 
of the different concerns and impulses 
and considerations.
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